UN TED STATES
V.
DAVY LEE WATERS ET AL

| BLA 93-359 Deci ded QGctober 30, 1998

Appeal froma decision of Admnistrative Law Judge Harvey C Sneit zer
declaring the Garden Spot Association Pl acer Mning dai m((R MC 88146)
null and void for |ack of discovery of a val uable mneral deposit.

MNfirnmed as nodifi ed.

1.

Mning dains: Qontests--Mning dains: Determnation
of Validity--Mning Qains: DOscovery: General ly

The right to obtain patent to a mning cla mrequires

exposure of a val uabl e mineral deposit wthin the
boundaries of the claimat the tine the certificate of

entry is issued in response to the patent application.
Exposure of a val uabl e mineral deposit is properly

di stingui shed fromthe taking of sanples to verify the

val ue of the deposit.

Mning Qains: ontests--Mning Aains: Determnation of
Validity--Mning dains: DOscovery: Generally

A placer mning clainant who fails to insist upon
sanpl i ng of val uabl e portions of the placer deposit
exposed on the clai massunes the risk that the
Governnent mneral examner wll be unable to verify
the al | eged di scovery of a val uable mneral deposit.
Failure of the Governnent mineral examner to sanpl e
rel evant exposures of the placer deposit found on the
claim however, wll not preclude the clai nrant from
presenting evidence of the val ue of the deposit at a
hearing in a mning clai mcontest.

Mning dains: Qontests--Mning dains: Determnation
of Validity--Mning Qains: DOscovery: General ly

There has been a di scovery where mineral s have been
found in sufficient quantity and quality that a person
of ordinary prudence woul d be justified in the further
expenditure of his |abor and neans, wth a reasonabl e
prospect of success in devel oping a val uabl e mine. The
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prudent man principle is suppl enented by the

nmarketabi ity rul e which mandates that evi dence of the
costs and profits of mning the cla mshoul d be

consi dered i n determni ng whet her a person of ordi nary
prudence woul d be justified in the further investnent
of his labor and capital.

4, Mning dains: Qontests--Mning dains: Determnation
of Validity--Mning Qains: DOscovery: General ly

In applying the prudent man rule in a case in which
claimants contenpl ate a snal | mini ng operation

conduct ed by the clai nants thensel ves, the val ue of
claimants' |abor is properly considered in

det ermini ng whet her a prudent nan woul d be justified in
the further expenditure of his labor and neans wth a
reasonabl e prospect of devel opi ng a payi ng m ne.

APPEARANCES.  Marianne Vérner King, Esq., Gfice of the Solicitor,
Portland, Qegon, for contestant; Louis F. Schultz, Jr., Esq.,

and Janes R [ole, BEsq., Gants Pass, Oegon, for

appel | ant s/ cont est ees; S anl ey Denpsey, Esg., Denver, ol orado, co-counsel
for appel | ant s/ cont est ees.

(PN ON BY ADM N STRATI VE JUDGE GRANT

Davy Lee Wters and Sannaraha Wters (hereinafter cited as
appel lants, claimants, or contestees), appeal fromthe anended deci si on,
dated April 14, 1993, by Admnistrative Law Judge Harvey C Saeit zer,
issued after a hearing in the mning claamvalidity contest of the Garden
Spot Association Facer Mning daim 1/ The contest was initiated on the
ground that "mneral s have not been found wthin the limts of the claim
insufficient quantity and/or quality to constitute a discovery of a
val uabl e mneral deposit." (Decision at 2.) 2/ Judge Saeitzer's decision
declared the claimnull and void for |ack of a discovery of a val uabl e
mneral deposit.

1/ Robina HIlis, co-clainant and co-contestee in this mning claim
contest, died on Feb. 27, 1989. At her death, her interest in the Garden
Spot Associ ation pl acer clai mvested in Davy and Sannaraha Véters. See
ontestees’ Answer to ontest Proceedi ngs, dated Apr. 23, 1991

2/ By notion dated Mr. 20, 1992, BLMrequested | eave to anend the
Governnent's conplaint to include an additional charge, towt: "[T]he
contestees['] prinary use and purpose for the land is not mning.
ontestees use the land prinmarily as a principle [sic] place of residence
and other uses not related to mning." Q1 Mar. 26, 1992, contestees filed
an objection to contestant's notion to anend. A the commencenent of the
hearing on Apr. 23, 1992, Judge Saeitzer allowed the Governnent's notion to
anend as gernane and rel evant, subject to reconsideration if the contestees
were to contend later that their case had been prejudiced by the ti mng of
the granting of the notion to amend. (Tr. 9-11.)
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The Governnent initiated the mning contest on March 27, 1991, after a
Bureau of Land Managenent (BLM mineral examination of appellants' claimin
Novenber 1988 and April 1989. The examination was pronpted by appel | ants'
application for patent filed January 7, 1987. Appellants filed an answer
to the Gvernnent's contest conplaint, and a hearing on the natter was hel d
bef ore Judge Sneitzer, at Gants Pass, Qegon, Aoril 23 and 24, 1992, and
My 5 6, 7, and 8, 1992. The hearing in this case was subsequent!|y
reopened to take addi tional evidence on Decenber 29 and 30, 1992. 3/

It appears fromthe record that Sannaraha Vdters obtained title to
portions of the Harnon and Bailey clains |ocated in 1896, the H agstaf f
claimlocated in 1905, the Garden Spot claimlocated in 1927, and the
Bridge P acer claamlocated in 1937. (Ex. 1, BEx. 2; Ex. 20 at
Attachnent 9.) An anended notice of location was filed in 1986 by Davy
Wt ers, Sannaraha Wters, and Robina HIlis, identifying the claimas the
Garden Spot Associ ation placer claim(COR MC 88146). The claimis | ocated
insec. 2, T. 35S, R 8W, Wllanette Meridian, Josephi ne Gounty,
Qegon. The claimis situated along Galice Qeek, about 1 mle above its
confluence wth the Fogue Rver. See Ex. 17. The claimis located in an
area Wth a long history of placer gold mning operations dating back to
the last century and a large quantity of tailings fromearlier hydraulic
mning is exposed on the claim See Tr. 193; Ex. J at 8. @lice Qeek
flows through the claimfromthe southwest corner to the northeast corner.

See Ex. 19.

Appel l ants' patent application for the claim(Ex. 16) was filed wth
BLMon January 7, 1987. In describing the geol ogy and mneralization of
the claimin their patent application, the clainants refer to the
findings and conclusions of a 1963 validity examnation report, prepared by
George E Zeigler, Valuation Engineer (Mning), BLM after examning the
clains fromQtober 13 to 23, 1962, recommendi ng that "the Hagstaff,
Garden Spot, CE Harnon and George Bailey, and the Bail ey and Anderson
pl acer clains be adjudged valid existing locations." (Ex. Cat 5.) 4/

3/ Exhibits introduced into evidence at the hearings by contestant are
identified by nunbers, and exhibits introduced by contestees are identified
by letters of the al phabet.

4/ This report was prepared pursuant to the Act of July 23, 1955, Ch. 375,
69 Sat. 369 (frequently referred to by BLMas P.L. 167). Section 4 of the
Act provided that any unpatented mining claimlocated after July 23, 1955,
shal | be subject (prior to patent) to the right of the Lhited Sates to
nanage the surface resources thereon except |ocatable mnerals. 30 USC
§ 612 (1994). Section 5 of the Act established a procedure for
adjudicating the right to nanage the surface resources on unpatented m ning
clains located prior to July 23, 1955, involving notice to clainants and a
right, upon the filing by the claimant of a verified statenent, to a
hearing. 30 US C 8§ 613 (1994). See Lhited Sates v. Gdw n, 8 | BLA 258
(1972). Adecision not to challenge the claimant's right to use the
surface resources on the cla mdoes not preclude a subsequent decision to
contest the mning claimfor |ack of discovery. See Lhited States v.
Harper, 8 I BLA 357, 361-62 (1972).
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Appel l ants' patent application identifies the placer deposits as "the
anci ent channel deposit, terrace and streambed deposits derived fromthe
erosi on of the ancient channel by the present drai nage system" (Ex. 16
at 4.) Mles J. Mtchell, consulting geol ogist, testified at the hearing
to the existence of three types of reserves on the claim streamgravel s,
premned gravel s renmai ning fromforner hydraul i c mning operations, and
hi gh bench "virgin" gravels. (Tr. 441.) The patent application
specifically identified gol d-bearing terraced gravel deposits "occurring at
15, 30, 45 and 60 foot horizons above the present drai nage and the stream
beds." 1d. at 5. The nap included in the application showed di scovery
points in virgin gravel placer deposits onthe clam 1Id. at 8.

Qainants had been mining since the early 1980's starting wth a dredge on
China Geek where it enters Galice Geek. (Tr. 524-30, 566.) They
recovered nore than 3 ounces of gold mning wth hand tools prior to 1989,
when they started to acquire nechani zed equi pnent. (Tr. 566.)

Gerard Capps, a geol ogi st and BLMnmineral examner, conducted field
examnations of the claimand took mneral sanpl es in Novenber 1988 and
April 1989. (Tr. 168.) He prepared a report on his validity examnation
whi ch was introduced into evidence. (Ex. 20.) Capps took sanpl es from
the virgin bench gravel s at various sanpl e | ocati ons on the clai mnarked
as sanple points G51 through G5 and G5 7 through G5 9 on a map of the
claam (E. 19.) Sanple G5 6 consisted of "a swath of bedrock 6" to
8" deep by 7 feet long" cut wth a bucket |oader. (Ex. 20 at 9.) This
sanpl e was taken because claimant "felt there was gold wthin the bedrock
of the mned out areas.” 1d. The gravel sanples were taken with a front
end | cader (Tr. 208-11) and a backhoe. (Tr. 225, 445-47.) Capps
testified that he relied heavily on clainants' input for places to sanpl e.

(Tr. 186.) He did not sanple either the streanbed gravels (Tr. 347) or
the premned gravel s (tailings) on the claim (Tr. 386.)

Expl anations for Capps' failure to sanpl e these deposits varied
sonewhat in the testinony. dainant Davy Wters stated that, at the tine
of Capps' sanpling, he asked Capps about sanpling the creek and Capps
indicated that he believed the "test was good enough that it wasn't
necessary" to sanpl e fromthe creek gravels. (Tr. 728.) O cross-
examnation, Capps testified as follows to the issue of sanpling the creek:

Qainant's Attorney: * * * You didn't sanpl e the bed of
@Gl ice Geek, did you?

BLMMneral Examner: Nbo, | didn't.

Qainant's Attorney: O d you have a reason for not doi ng
t hat ?

BLMMneral Examiner: It wasn't nentioned in the patent
application, and the patent application prinarily describes--and
the economcs--all do not nention anythi ng about dredging Galice
Qeek. So, | didn't sanple Gali ce O eek.

Qainant's Attorney: Od not M. Witers ask you to sanpl e
it?
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BLMMneral Examner: He asked ne in a nanner that was--
you know, that we're looking at the ten-acre rule at the tine,
and all of the sanpl es that he had taken covered the ten acres
along Galice Qeek; and ny response was, if you have satisfactory
results fromeach and every of these ten acres--the sanpl es--then
there woul d not be a necessity to do a dredge sanpl e.

Qainant's Attorney: |If you were going to nmake an accurate
eval uation of these clains as to whether they contai ned val uabl e
gol d deposits, would you not include the gravel s of the creek?

BLMMneral Examner: VéIl, ny response to that is that
there are several side streans that cone into the cla mal so,
and | didn't sanpl e the several side streans wth placer deposits
wth a dredge either; and | took 14 sanpl es based on hi s patent
application, and | didn't see a necessity to start dredgi ng on
the claim If he woul d have said he had i ntended to dredge on
the claimand his economcs showed that, | woul d have dredged on
the claim

Qainant's Attorney: You were aware there are val uabl e
mneral s in that creek?

BLMMneral Examiner: Yes.
(Tr. 347-48.)

After recovering the gold fromthe sanpl es, Capps conputed the vol une
of each sanpl e and cal cul ated a val ue per |oose cubic yard (LCY) 5/ of
resource at the sanple point. (Ex. 20 at 13, Table 1.) Averaging the
sanpl es fromthose areas in which he had nore than one sanpl e, he
determned an average val ue per LCy for each sanple area. (Ex. 20 at 15,
Table 3.) Capps cal cul ated the vol une of the virgin gravel deposits
exposed on the clains in LCY' s by sanpl e area, designated A through E
(Tr. 266-67, Ex. 20 at 15, Table 2.) Miltiplying the average sanpl e
val ue by the vol une of the resources in each sanpl e area, Capps conput ed
a resource value for each sanple area. (Ex. 20 at 15, Table 3.) He then
nade an economic anal ysis, estinating capital and operating costs for the
operation and subtracting these costs fromthe net val ue of recovered gol d
after discounting for fineness 6/ and narketing. (Ex. 20 at Table 4.)

In determning a cut-off grade for the sanpl e areas, Capps found that the
operating costs for the two hi ghest val ue areas coupled wth capital costs

5/ The vol une of placer sanples taken fromthe virgin and premned gravel s
was neasured in terns of the quantity of the sanpl e after severance from
the deposit, i.e., LCY s.

6/ FHneness has been defined as: "The degree of purity of gold, for
exanpl e, gold 950 fine contains 950 parts of pure gold and 50 of ot her
nmatter." US Departnent of the Interior, Bureau of Mnes, A Dctionary of
Mning, Mneral, and Related Terns 427 (1968). In other words, 950 fine
gold is 95 percent pure.
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exceeded the val ue of the sanpl es when di scounted 20 percent for fineness
and narketing. See Ex. 20 at 16. FHnding that the projected cash fl ow was
negative, Capps concl uded clai nants had not di scovered a val uabl e m neral
deposit, i.e., that a reasonably prudent nan woul d not invest his |abor and
capital in the operation in the reasonabl e expectation of devel oping a
paying mne. (BEx. 20 at 1, 17; Tr. 312-13.)

Wien the Governnent chal l enges the validity of a mning claim it has
the burden of presenting sufficient evidence to establish a prina facie
case that the claimis invalid. lhited Sates v. Soringer, 491 F. 2d 239,
242 (9th dr. 1974), cert. denied, 419 US 834 (1974); Lhited Sates v.
Pool , 78 IBLA 215 (1984). Awprina facie case is generally deened to have
been establ i shed when a Governnent mneral examner testifies at the
hearing that he has traversed a claim sanpling exposed areas of
mneralization identified by the clainant and hi nsel f, and renders an
opi nion on the basis of that examnation that no val uabl e mneral deposit
has been di scovered on the claim Hall enbeck v. K eppe, 590 F. 2d 852, 859
(10th dr. 1979); lhited Sates v. Bagwell, 143 IBLA 375 (1998); Lhited
Sates v. Mawros, 122 IBLA 297, 306-08 (1992). 7/ (nce a prina facie case
has been established, the burden shifts to the contestee to overcone t hat
case by a preponderance of the evidence. Hallenbeck v. K eppe, 590 F. 2d at
856; Lhited Sates v. Zweifel, 508 F.2d 1150, 1157 (10th dr. 1975), cert.
denied, 423 US 829 (1976); hited Sates v. Hisman, 81 IBLA 271, 275
(1984).

At the close of the Gvernnent's testinony, contestees proceeded
to present their case. ontestees' case was focused on the testinony of
Mles J. Mtchell, a consulting geol ogist hired to nake a determnation of
the economc val ue of the gold resources on the claim In February 1991,
contestees hired Mtchel |, a registered professional geologist inthe Sate
of Oregon, and his partner B nest Tuchek, al so a geol ogi st, to conduct an
eval uation of the Garden Spot Association Qaimto determne the gold
content of the gravels on the claimand to neasure possi bl e mnabl e
reserves. See BEx. J at 1. Mtchell testified that his expertise was in
the economcs of snall mnes and that he had, since 1970, undertaken
20 mineral placer examnations for snall mners. (Tr. 439.)

Mtchel | described his nethodol ogy and approach to assessing the gol d
val ues on the Garden Spot Association daimas foll ows:

After | becane famliar wth the geographi c area of the
property, then I conputed a nap--a working nap--and | det erm ned
that there were three types of reserves on the property. * * * S
there were three different categories that | |ooked at. Qe was
the streamgravels in the Galice channel itself. | believe I

7/ \¢ have noted that the credibility of the contestant's mneral exam ner
nay be inpaired by the failure to ook for and examne reported exposures
of significance. Lhited Sates v. Hghsmth, 137 | BLA 262 (1996), appeal ed
sub nom, Helvik et al. v. Babbitt, dv. No. 97-024-BLG (D Mnt. Feb. 28,
1997) .
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cane up wWth sonething |ike 16,500 yards nore or |ess and then |

| ooked at the pre-mined gravel s which constituted the bul k of the
land area on the * * * claim * * * And then finally, the virgin
gravel s and the general termthat was used by | ocal mners was
the 'ol d channel gravels,' but in actuality, they are high bench
gravel s.

(Tr. 441.) PRursuant to their general examnation of the claim Mtchell
and Tuchek sanpl ed the virgin gravel s as had the BLM mineral exan ner.
Additional ly, they took sanples fromthe premned gravel s or hydraulic
mning tailings found on the claimin great abundance. They took

14 sanpl es but actually evaluated only 7, asserting that the others had
been spoiled by rain and extrenel y wet weat her conditions at the tine of
the sanpling. (BEx. Jat 2; Tr. 453.) Mtchell testified that it was not
possible to obtain valid sanples in heavy rain or fromsaturated ground. 8/

The Mtchel I/ Tuchek report details sanpling procedures as fol | ons:

Excavation of the sanpl es was acconpl i shed wth a 750 Case
backhoe equi pped with an 18 inch bucket. Sanples were processed
through a one yard per hour testing trommel containing a
vibrating riffled table. Gavels were deposited into a neasured
contai ner capable of holding 1/2 cubic yard of material nminus the
swel | factor (20%. * * * Amninumof two 1/2 yard sanpl es were
general |y taken fromeach site at different horizons wthin the
gravel zone.

(Ex. J at 2.) Sanples were taken in the premned gravels (HB-AA HB- BB,
and HB-E) and virgin gravels (G54, G55, Bridge #2, and Bridge #2B).
Dredge sanpl es were al so taken from@Glice Qeek (BGand Q). (Tr. 454-55;
Ex. H) The Mtchel |/ Tuchek eval uati on of the seven sanpl es taken from
premned and virgin gravels fromFebruary to April 1991 vyiel ded the
followng val ues per LCY at a gold price of $360/troy ounce: HBAA (1 CY)
$3.28;, HBBB (1 Cv) $5.80; HBE (1/2 CY) $9.20; G54 (2 Cv) $2.88;, G5
(1 CY) $7.45;, Bridge #2 (2 CY) $10.99; Bridge #2-B (3 Cv) $5.64. (Ex. J
at 9.) ontestees' creek bed dredge sanpl es BG and GC showed val ues of
$23.21 per Cy and $12.40 per CY, respectively. (Bx. H Tr. 454-55.)

The val ues reported by Mtchel I/ Tuchek for the premined and the virgin
gravel s ranged from$2.88 to $10.99 per LCY, with the price of gold at $400
per troy ounce and a fineness factor of 900. (Ex. J at 4, 9; Tr. 454.)
Mtchel I/ Tuchek identified the val ue of mnabl e reserves on the cla mas:
141,860 CY of premined gravel s at an average val ue in recoverabl e gol d of
$5. 72 per CY and 64,256 CY of high channel and other related virgin gravel s

8/ Wen asked his opinion on the validity of sanples GG1 and G5 2,

taken by the Governnent mineral examiner in Novenber 1988 in heavy rain,
and G54 and G537, taken in light rain in Novenber 1988, Mtchel |l stated:
"You cannot get an accurate sanple in a wet environnent. It just--the
gold particles are dispersed in the process of excavating and it just--you
just can't do it and cone out wth an accurate sanple.” (Tr. 483.)
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at an average value in recoverable gold of $8.32 per Cv. (Ex. J at 5, 7,
8.) Mtchell/Tuchek al so stated the "[r]esults indicate the richest

gravel s on the Garden Spot Ass'n Qaimare |ocated at or near the exposure
of the old channel on the northern end of the Bridge claam" (Ex. J at 6.)

In his testinony, Mtchell referred to both the Zei gl er report
described in the patent application and the |ater BLMreport prepared by
WIliamNel son. Subsequent to the Zeigler report which was prepared in the
surface rights proceeding, a report apprai sing mnera val ues on the claim
was prepared by BLMMning Engineer WlliamNelson in 1969. (Ex. D) The
Nel son report was prepared for the purpose of determining the "damages to
the mneral estate" caused by acquisition of the right-of-way for
construction of the Galice reek access road. (Ex. Dat 2.) Three of the
clains sanpled (A B and Q are now part of contestees’ Garden Spot
Association placer claim See BEx. 1. Sanples were taken fromthe bench
(virgin) gravels. 1d. at 3. The report noted that: "Bedrock was exposed
inall sanpl es and was cl eaned by hand." 1d. at 4. Values were found to
average $1. 75/ CY based on a fineness factor of 900 and a price of gold at
$43/troy ounce. |d. GCapps acknow edged on cross-examnation the val ues
found in the Zeigler report, in which a sanple on the Garden Spot claim
returned $1. 91/ Cy at a gold price of $35/troy ounce, and in the Nel son
report. (Tr. 353-55, 358-60.) Further, Capps conceded that the val ues at
current gold prices woul d be approxi matel y $19/ Cy and $15- 16/ CY,
respectively. (Tr. 358, 360.) Mtchell testified that his report
corroborates the Zeigler and Nel son reports and noted that no nechani zed
mni ng had been carried out on the claimbetween the tine of the Zeigler
and Nel son reports and his eval uation of the claim conpl eted in 1991.

(Tr. 459.)

Mtchel | al so addressed the values in the streanbed gravels in his
testinony. He estinated the presence of 16,533 Cy of streanibed gravel
resources on the claam (Ex. L.) Based on an average sanpl e val ue of
$17.81 per CY, he projected the val ue in recoverabl e gol d as $294, 453,

Id. Mtchell estinated a suitable dredge coul d be obtai ned for about
$1,000 and that additional costs woul d i nclude one man's | abor for
operation of the dredge and fuel costs of $3 to $4 per day. (Tr. 472-73.)
Based on an average grade of $17.80/CY, Mtchell estinated that the net
profit after expenses for devel opnent of the streanbed gravel s woul d be
$242,000. (Tr. 710-12; Ex. S) Bart Rector who operated the dredge on
@Gl ice Oeek when obtaining clai nants' dredgi ng sanpl es had 10 years
experience in suction dredge mning, four or five of which were spent in
the Gllice area. (Tr. 493-94.) He testified that, using his suction
dredge, he dredged 2 Cv¥'s of gravel in 2 hours for sanpl e BG and dredged 1
Cr of gravel in 1.5 hours for sanple GC (Tr. 495.) Rector obtai ned
val ues of $25. 73/ CY and $13. 78/ CY, respectively, using a price of gold of
$400/troy ounce wthout the deduction for the fineness factor. 9/ (Tr.
495.) He

9/ Rector testified that he used the $400 per troy ounce because that
anount nat ched the figure used by the BLMmneral examiner in eval uating
the virgin gravels on the claim (Tr. 495.) Mtchell valued the gold in
@Glice Geek at $360 per troy ounce, explaining that he used a formul a that
first miltiplied the fineness factor (900/1,000) by $400 per troy ounce to
arrive at $360 per troy ounce. (Tr. 693.)
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further stated his opinion that the dredge sanpl es are representative of
the streanbed gravel s for the length of the claim (Tr. 507.) It was al so
stated by Rector that simlar val ues were returned fromdredgi ng operations
on adj acent clains downstream (Tr. 496.)

As the result of their analysis of the mneral val ues on the claim
Mtchel | and Tuchek concl uded that a prudent and experienced mner can
conduct a profitable snall-scal e placer gold mining operation on the Garden
Sot Association Aaim a site Mtchell described as "a sensitive area,”
because of its geography. (Ex. J at 5; Tr. 461-62, 470.) Mtchell
testified that a snall-scal e operation was better suited to the physical
limtations inposed by the steep canyon terrain and the | ocation of the
gravels. (Tr. 470, 477.) More specifically, he stated that

if youre going to conduct a | arge-scal e nining operation, you
need a lot of acreage that's relatively flat, because you re
going to need bigger tailing ponds. In fact, you re going to
need 3 tailing ponds if you get into a situation where you are
processing, let's say, 50 or 100 yards an hour or sonething |ike
that. You re going to need 3 tailing ponds and they are goi ng
to have to be at | east an acre api ece, because you ve got a
trenendous anount of clay and silt that's comng out of these
washed gravel s that has to be di sposed of .

(Tr. 470-71.)

Mtchel | and Tuchek found that gol d val ues recovered in their sanpling
averaged $8.32 per CY for the virgin gravels (Ex. J at 7) and $5.72 per CY
fromthe premned gravel s or hydraulic tailings. (Ex. J at 8) They note
that the premned hydraulic tailings can be mned cheaply and haul ed to
the claimant's wash plant wth little difficulty. (BEx. Jat 4.) Mtchell
testified that in his opinion, standing al one, the premned gravel s have
sufficient value alone to be mned at a profit. (Tr. 461.) Additionally,
Mtchel I, who had experience as a hydraulic mner, asserted that it was his
opinion that "little islands of virgin gravel," woul d be found beneath the
premned gravel s, thus increasing clainants' profits even nore. 1d.

At the close of the contestees' case at the hearing on My 8, 1992,
counsel for the Governnent noved for a sunmary deci sion asserting that
contestees had failed to neet their burden of overcoming the Governnent's
prinma faci e case and establishing a di scovery by a preponderance of the
evi dence, because their evidence introduced at the hearing rel ated
prinmarily to streanbed and premned pl acer deposits on the cla mwhi ch were
not cited as discovery points in the patent application, had not been
di scovered at the tine the certificate of mneral entry was obtai ned on
Cctober 11, 1990, and had not been identified as a discovery at the tine
of the validity examnation. (Tr. 765-70.) In the alternative, counsel
for BLMproposed an "order that would permt the Governnent to validate
or verify the sanpling results that [were] presented * * * by
[contestees].” The Mdtion for Summary Deci sion was taken under advi senent
by Judge Sneitzer. (Tr. 766.) Qounsel for the Government went on to state
that "if [contestees'] gol d sanpl es can be verified, we woul d w thdraw
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our contest to the patent application.” (Tr. 776.) 10/ O July 8, 1992,
Judge Sneitzer issued an Oder to Test and Gonfirm @l d Val ues, in which
the parties stipulated to the terns and conditions of a joint mneral

sanpl ing of the two areas of the mneral deposit on the cla mnot sanpl ed
by the BLMnmneral exanminer in Novenber 1988 and April 1989. The order
"contenpl ated that the data fromthe resanpling would be entered into the
record wthout further hearing." (Amnded Decision at 3.) Pursuant to the
order, the parties conducted a joint sanpling of premned gravel s on the
claamand the gravels in Gilice Oeek as it flows through the claim

h Septenber 15, 1992, contestees filed a request to reopen the
hearing to submt evidence related to the joint resanpling. After
initially denying contestees' request, Judge Sieitzer sua sponte ordered
the hearing reopened pursuant to a review of contestees' submssion of the
resanpling results, an offer of proof, and subsequent briefs filed by the
parties. Additional testinony was given on Decenber 29 and 30, 1992.

After the conpl etion of the reopened hearing, Judge Sieitzer issued
his decision, finding the mning claamnull and void for |ack of a
di scovery. He held that a discovery nust exist on the date of issuance of
the final certificate, citing Lhited Sates v. Wittaker (n
Reconsi deration), 102 IBLA 162 (1988). Hnding that the virgin gravels,
the premned gravel s, and the streanbed gravel s constituted separate
mneral deposits (Decision at 8), Judge Sieitzer held that there was no
di scovery of gold in the premined gravel s or streanbed gravels prior to
Cctober 11, 1990, and, hence, the evidence of gold found in those deposits
isirrelevant to the validity of the claam Id. at 10. After anal yzi ng
the sanpl e evidence of the value in gold per LCY of the virgin gravel
deposits and the evi dence of the costs of mining and recovering that gol d,
the Admnistrative Law Judge concl uded that the costs of mining the virgin
gravel s woul d exceed the anticipated return and, hence, the clai mwas
invalid for lack of a discovery. (Decision at 16-17.)

The threshol d i ssue raised by this appeal is the propriety of the
Administrative Law Judge' s ruling that evidence of the val ue of gold
recoverabl e fromthe premned and streamdeposits is not relevant to the
i ssue of a discovery on this cla mbecause the premned gravel s and the
streanbed gravel s constitute mneral deposits which were separate and
distinct fromthe virgin gravel s and were unknown prior to Gt ober 11,
1990. Intheir Satenent of Reasons (SR for appeal, appellants contend
that the premined gravel s did not constitute a new deposit whi ch was
unknown and undi scovered at the tine their patent application was filed.
(SIRat 12, 15-17.) Appellants contend that the premned and Gal i ce O eek
gravels are part of the sane deposit as the virgin gravels. 1d. at 16.
Appel l ants assert that all the placer gold on the clai moriginated fromone
source. |d. at 18-19. Further, appellants note that the BLM m neral
exam ner acknow edged the rel evance of val ues in premned and streanbed
gravels in his testinony. 1d. at 18.

10/ ounsel for the Governnent later wthdrewthis proposal, stating that
she | acked authority to make the offer, since the contest coul d not be

w thdrawn unl ess there were a finding that a valid di scovery had been nade.
(Tr. 1029.)
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In the BLM Answer, counsel argues that there was no exposure of gold
in the premned gravel deposit or the Galice reek gravel deposit prior
to issuance of the certificate of mneral entry. (Answer at 11-12, 16.)
Hence, BLMcontends that there was no exposure of a val uabl e mneral
dep03|t inthese gravels. Id. at 11-12. Thus, BLMasserts that the
premned and streanbed gravels are separate dep03| ts. Id. at 19.

[1] The location of a valid mning claimand the right to obtain
patent to that claimrequires a show ng of the existence of a val uabl e
mneral deposit wthin the boundaries of the claim 30 USC 8§ 22 (1994);
Lhited Sates v. Gleman, 390 US 599 (1968); lhited Sates v. Mvros,

supra, at 301-02; Lhited Sates v. tanersley, 84 I1BLA 377, 379 (1985). A
critical requirenent is that the deposit be physically exposed at the tine
of discovery, which nust predate any segregation frommneral entry. No
further exploration to obtai n such an exposure nay be permtted after
closure of the land to mineral entry. ULhited Sates v. Mivros, supra, at
302. As a general rule, the Board has hel d that, when "a patent
applicationis involved and final certificate has issued, the question of
present narketability nust be determined by reference to the date on which
the clainmant fulfilled all of the prerequisites to the naking of the entry,
i.e., nolater than the date of the issuance of the final certificate."
Lhited Sates v. Wiittaker (Oh Reconsideration), supra, at 166. Wiile the
focus of the Wiittaker decision was on narketability, in terns of the price
of the mneral naterial, we are unable to limt this precedent to narket
price considerations as appel | ants have argued.

Adistinction is properly drawn, however, between di scovery of a
val uabl e mneral deposit and the sanpl es taken to verify the val ue of the
deposit. In lLhited Sates v. Foresyth, 100 I BLA 185, 207, 94 |.D 453,
465 (1987), we noted that

the acts of sanpling and assaying are acts which either confirm
or disprove the existence of a discovery. Thus, if there was

a disclosure of mneral at the date of w thdrawal frommnneral
entry, that disclosure is a discovery of valuable mneral if
subsequent sanpl i ng, assaying, and testing confirmthe fact that
the disclosed mneral is valuable. Thus, assay results from
dianond-drill intercepts of the mneralized zone w | support

a conclusion that there was an exposure of val uabl e mneral

if reasonabl e geol ogi ¢ projection | eads to a concl usi on t hat
the intercept and the exposure are fromthe sane mneral i zed
struct ure.

The term"pl acer deposit” has been defined as: "A nmass of gravel, sand,

or simlar material resulting fromthe crunbling and erosi on of solid rocks
and contai ning particles or nuggets of gold, platinum tin, or other

val uabl e mneral s, that have been derived fromrocks or veins."

US Departnent of the Interior, Bureau of Mnes, A Dctionary of Mning,
Mneral, and Related Terns 829 (1968). The testinony at the hearing

di scl osed the exposure of three forns of placer material on the claim the
virgin or high bench gravels, the premned gravel s, and the streanbed
gravels. (Tr. 441, 454-55; BEx. H) Appellants' patent application focused
on discovery points invirgin gravels on the claim but al so noted the

pr esence
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of "terrace and streambed deposits derived fromthe erosion of the ancient
channel by the present drainage system" (Ex. 16 at 4.) The testinony

at the hearing was that gold in the old channel (virgin or bench) gravel s
had actual |y eroded from hi gher el evati ons and been deposited in the creek
drainage. (Tr. 514.)

There can be no question that premned gravel s and streanbed gravel s
were exposed on the clains and the fact that those gravel s contai ned gol d
was known to BLMand the clai nants wel | before issuance of final
certificate, well before the date of the mneral examnation, and wel |
before the hearing. Bruce G awford who mines his own cl ai mapproxi nat el y
1.5 mles upstreamstated that he woul d expect to find val uable gold in
premned tailings and in bedrock. (Tr. 516-17.) Gerard Capps, the BLM
mneral examner, acknow edged havi ng observed the premned gravel s (ol d
mne tailings) | eft fromprior mning of the bench gravels on the claim
(Tr. 193.) Additionally, clainmants' belief that there was gold wthin the
bedrock of the mned out areas, acknow edged in Capps' report (Ex. 20
at 9), confirns claimants' know edge of placer gold on the claimat
| ocations outside the virgin gravel deposit. Further, Capps testified that
he el ected not to sanple the gravels in the bed of Gilice reek even though
he knew that gol d val ues probably existed in the streamgravel s.

(Tr. 347.) Thus, regardl ess of the reason Capps chose not to take sanpl es
fromthe premned gravel s or the streanbed gravels, it is clear fromthe
record that these were known pl acer gol d deposits exposed on the clai mat
the tine of his inspection.

The mneral examner is not obligated to devel op the infornation
required to support a patent application. 11/ If the infornation presented
by the claimant is insufficient to support “a patent, the proper procedure
is to direct the clainant to submt additional evidence in support of the
application. |If such evidence is not forthcomng, the patent application
nay be rejected subject to the right of appeal. |1f, however, the decision
is made to contest the validity of the claimon the ground of |ack of
di scovery of a val uable mneral deposit, the claimant is not limted by the
evi dence submtted with the patent application.

[2] Wen a mning clainant fails to insist upon sanpling of val uabl e
portions of the placer deposit exposed on the clai mby the Governnent's
examner, or declines to acconpany the examner to the claim he assunes
the risk that the Governnent examner wll be unable to verify the alleged
di scovery of a valuable mneral deposit. hited Sates v. MacLaughlin,

50 I BLA 176, 180 (1980); Lhited Sates v. Knecht, 39 IBLA 8 (1979); Lhited
Sates v. Bechthold, 25 IBLA 77 (1976). V& are aware of no support for
the proposition that the failure of the mneral examner to sanpl e rel evant

11/ The field examnation conducted by a mneral examner as a result of
a mneral patent application is undertaken to verify the quantity and
qguality of the mneralization and the accuracy of the statenents regardi ng
the costs and returns fromthe sale of the mnerals submtted in support of
the mneral application. The examiner's prinary responsibility is to
assure the accuracy and truthful ness of the informati on submtted by the

cl ai nant .
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exposures of the placer deposit found on the claim especially deposits
known to have val ue, precludes the mning clainant frompresenting evi dence
of the value of the deposit at a contest hearing. In the case of Qegon
Basin Ol (Oh Rehearing), 50 L.D 253, 255-56 (1924), cited by the
Admnistrative Law Judge, the deposit was not exposed wthin the limts of
the contested mning claimand the deposit was projected to occur wthin
the boundaries of the claimfroman exposure outside the claim This is
di stingui shabl e fromthe present case. S mlarly, cases such as Lhited
Sates v, Feezor, 74 IBLA 56, 90 |.D 262, vacated in part on
reconsideration, 81 IBLA 94 (1984), cited by BLM dealing wth the

requi renent of the disclosure of a val uabl e deposit as it relates to
l[imtations on the projection of val uabl e resources fromexposed portions
of a lode deposit to unexposed portions of that deposit, is not germane to
the issue of the validity of the exposed pl acer deposit.

To the extent that the Admnistrative Law Judge relied upon the
precedent in Lhited Sates v. Hanersl ey, supra, to reject evidence of
mneral val ues in the premned gravel deposits and streanbed gravel
deposits exposed on the claim he msperceived our holding therein. In
Hanersl ey we found that evidence of mneral val ues in exposed pl acer
deposits not sanpl ed by the Governnent mineral examner were sufficient to
overcone the prinma faci e case of |ack of discovery of a val uabl e mneral
deposit. Wiile noting that dismssal of the contest was not sustainable in
the absence of a discovery at the tine of wthdrawal of the land from
mneral entry, we declined to nodify the Admnistrative Law Judge' s finding
in Hnersley that the contestee had rebutted the prinma faci e case of |ack
of discovery wth his show ng of val uable mnerals present in portions of
the pl acer deposit exposed on the claimat the tine of wthdrawal. 84 |BLA
at 382. Accordingly, we reverse the holding of the Administrative Law
Judge that the premned gravel s and the streanbed gravel s constituted
separate mneral deposits not known to exist on Gctober 11, 1990, and find
that a proper anal ysis of the presence of a discovery cannot ignore those
pl acer gravel s exposed and known to exist on the claimat the rel evant
tine.

The Board of Land Appeal s, as the del egate of the Secretary of the
Interior, has the authority to nake deci si ons concerning appeal s rel ati ng
to the use and disposition of the public lands and their resources as fully
and finally as mght the Secretary hinself. 43 CFR 8§ 4.1 Ve have
previously held that:

This authority includes the power to nake a de novo revi ew of
the entire admnistrative record and to nake findings of fact
based thereon. Wiile we recognize the propriety of deferring to
the Admnistrative Law Judge' s findings where a wtness' deneanor
affects his credibility, our authority to make findings of fact
which may differ fromthe forner's is not limted by the
substantial evidence rule * * *. "(n appeal fromor review of
the initial decision, the agency has all the powers which it
woul d have in naking the initial decision* * * 5 US C § 557
[(1994)].

Lhited Sates v. Dunbar Sone (., 56 IBLA 61, 67-68 (1981); see US Seel
Mning @., Inc. v. G8M 132 I1BLA 121, 124 n.1 (1995). In viewof the
Admnistrative Law Judge's error in failing to consider the val ue of the
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gold contained in a substantial portion of the exposed gravel deposit on
the Garden Spot Association placer claim we deemit appropriate to review
this natter de novo.

[3] There has been a di scovery when nmineral s have been found in
sufficient quantity and quality that a person of ordinary prudence woul d be
justified in the further expenditure of his labor and neans, wth a
reasonabl e prospect of success in devel oping a valuable mne. Uhited
Sates v. Gleman, 390 US 599, 602 (1968); Castle v. Wnble, 19 L. D 455,
457 (1894). To prevail in the contest, cl ai mant s essentially were
obligated to produce evidence of a mneral deposit whi ch can be n ned,
renoved, and narketed at a profit. Uhited Sates v. ol enan, supra; see
MGl | v. Andrus, 628 F.2d 1185 (9th dr. 1980); Lhited Sates v. Kaycee
Bentonite Gorp., 64 IBLA 183, 89 |.D 262 (1982). Athough the Gourt of
Appeal s for the Nnth drcuit (Oegonis located wthinthe Nnth drcuit)
has held that a mining clai rant need not showthe profitability of a mning
claimlocated for a precious netal (gold) at the tine of the hearing and,
hence, a show ng that the gold can presently be extracted, renoved, and
narketed at a profit is not required, it has held that evidence of the
costs and profits of mning the cla mshoul d be considered i n determning
whet her a person of ordinary prudence would be justified in the further
investnent of his labor and capital wth a reasonabl e prospect of success
indeveloping a mne. Larav. Secretary of the Interior, 820 F. 2d 1535,
1541 (9th dr. 1987).

Inruling on the issue of a discovery, the Admnistrative Law Judge' s
deci sion considered all of the sanpl es taken by both of the parties in
5 areas of the virgin gravel deposit (labeled A through E on Ex. 19).
After expressing the sanpl e val ues in troy ounces of gold per LCY, the
Admini strative Law Judge cal cul ated the average val ues for each virgin
gravel area, taking the broader range of sanpl es into considerati on.
(Decision at 12.) Hnding that the average price of gold for the 6-year
period ending in Ctober 1990 was $389. 17 (Ex. 21), the Admnistrative
Law Judge used a price of $390/troy ounce and, applying the 900 fineness
factor used by Mtchell, found the highest gold value for any of the virgin
gravel deposit to be $5.55/LCY for the virgin gravels in Area D
(Decision at 13.) This value was significantly | ower than the average
val ue of $8.32/LCy which Mtchell obtained on the basis of his sanpl es,
Bridge #2 and #2B (Ex. J at 4, 7, and 9), due to the inclusion of the | ower
val ues obtai ned by Capps in sanpl es G5 3A and G5 3B.

Appel | ants have argued on appeal that a gold price of $400/troy ounce
shoul d be used in evaluating the claimin this contest proceeding as it
was used in the Governnent mineral examner's validity report (Ex. 20
at 16) and the 1992 resanpling report. Wiile appel |l ants have not
establ i shed error in the Judge's use of a $390/troy ounce price based on
the evidence of record, see In Re Pacific Qoast Ml ybdenum 75 I BLA 16, 90
|.D 352 (1983), we note that both the Governnent and the clai nants used
$400 as a reasonably projected price for gold, and we wll use this val ue
for the purpose of our analysis, despite the fact that both the val ue used
by the Admnistrative Law Judge and the contenporary price for gold in
Qctober 1990 were | ower.
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The highest return for the mned product, when sol d was descri bed
by the clainant's wtness, Mtchell. According to this wtness a gold
refiner would pay nore for the gold than the typical purchaser of gold in
the Portland, O egon, area and a prudent mner woul d send the concentrat ed
gold to arefiner. In support of this contention, clai nants submtted
Exhibit R and described that exhibit as a typi cal schedul e of refining
costs. (Tr. 695.) Wking that schedul e as the basis for estinating the
actual returnto the claimant, we note that the spot price of gold was used
as the starting point. A deduction of $2/troy ounce for a refining charge
is made (regardless of the quote price). (Ex. R) Further, thereis a
2-percent deduction fromthe quoted price (stated as paynent at 98 percent
of the spot value). Id. Applying the snelter charge as a reduction in the
sel ected val ue of the gold ($400/ 0z) reduces the anount the clai nants woul d
recei ve to $390 per troy ounce of gol d.

The fineness of the gold found on the claimwas an issue at the
hearing. As noted previously, Capps took a deduction of 20 percent for
fineness and nmarketing expenses. (Tr. 290.) GCapps acknow edged on cross-
examnation that Galice Qeek placer gold had been recogni zed by the
Qegon Departnent of Geol ogy and Mneral s as better than 900 fine (Tr. 418;
Ex. Q, but did not agree wth that assessnent. (Tr. 425.) Mtchell
cal cul ated the val ues on his sanpl es on the basis of 900 fine. (Tr. 454,
Ex. Jat 4) Bruce Gaword, a mner wth placer mning experience on
@Glice Qeek testified to a fineness of 850 to 900. (Tr. 514.) A the
continued hearing, Capps testified that the coarser gold fromthe pl acer
gravel joint sanples was determned by the netal | urgi cal |aboratory which
processed the sanpl es to contai n about 8 percent by weight of host rock
(nonnetal lic) and a gold fineness of about 90 percent wth the bal ance of
the netal being silver, copper, and iron. (Ex. 35 at 23, Attachnent 4,
Tr. 983.) Thus, the value of the gold in the joint sanpl es was conput ed
on the basis of 82.483 percent of the weight of the larger gold particles
separated plus 90. 287 percent of the weight of the gold obtai ned by
anal ganation (which did not contain nonnetallic naterials). 1d.

V¢ concl ude that the evidence of record supports a finding that the
gol d content of the placer gravels is equal to approxi nately 82 percent
of the weight of the larger gold particles recovered and approxi nat el y
90 percent of the gold recovered by anal gamati on. The anount of gol d
recovered fromlarger gold particles inthe joint resanpling is
approxi matel y 83 percent of the weight of gold recovered wth approxi nately
17 percent of the weight of gold recovered consisting of anal gamated gol d
(free fromnonnetal lic inpurities and thus 90 percent fine). See Ex. 35
at 33. Accordingly, we find that the average fineness of the recovered
gold is approxinmately 850. This purity is close to the historic purity of
gold comng fromthe general area. The material recovered fromthe virgin
gravel s was 850 fine gold. To calculate the value of that naterial it
is necessary to deduct 15 percent of the weight of the recovered naterial
to determne the wei ght of the contai ned gol d whi ch woul d be val ued at
$390/troy ounce (net).

Applying this val ue per troy ounce of contained gold to the sanpl es
of virgin gravel fromArea D, which contains 1,100 LCY' s of virgin gravel,
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because thi s resource bl ock showed the hi ghest val ue, the value of this
resource block in dollars per LCY is as fol | ows:

Area D
Val ue of
Recover ed Recover ed Recover ed

850 Fne @ld &Gldin @ldin

Sanpl e Nb. Sanpl e S ze in Qunces/ LCY Qunces/ LCY $LCY
Bridge 2 2.0 &Y . 0307 . 0261 $ 10.18
Bridge 2B 3.0 ¢y . 0158 .0134 5.24
&G 3B 1.2 ¢C . 0092 . 0078 3.05

Aver age Val ue $ 6.16

Afourth sanple, G53A returned the |owest value for Abea D The
clainmants objected to this sanple at the tine that it was taken. (Ex. 20
at 9.) Athough the value returned fromthis sanpl e (which was | ower than
the other sanples in Acea D was included by the Administrative Law Judge
in determning the value of the resource in Acea D, we have omtted this

sanpl e.

The mining nethod nost |ikely to support a di scovery was the mni ng
net hod proposed by the appel |l ants. Trees, ground cover, and the overburden
woul d first be renmoved. The stripping rate was projected to be 5,000 cubic
yards per day. The report contenplated rental of the dozer, whi ch woul d
be operated by the claimant. Qnice the gravel is exposed, it woul d be
excavated, |oaded into a truck wth a wheel nounted | oader, and transported
to the washing facility on the claim The production rate would be 5 LCY
per hour. Follow ng processing the washed gravel s woul d be repl aced in the
mned out area. The operation would be run by the clainant and his wfe
wthout hiring additional help. The tine necessary for reclamation of
and return of topsoil to the virgin gravel areas was estinated at 10 days.

During stripping and reclanation it woul d be necessary to rent a dozer.

[4] Application of the prudent nman standard al so requires
consi deration of the costs of producing the gold. The operating costs
($2.21/Cy of virgin gravel resources) estinated by claimants (Ex. J at 7)
was deened reasonabl e by the Administrative Law Judge subject to certain
additions. 12/ Appellants testified that they planned to operate the cla m

12/ The Admnistrative Law Judge declined to use the evidence presented by
the Governnent wth respect to operating costs. Capps testified that costs
he used were for an operation processing 300 CY/ hour (Tr. 379), a rate much
hi gher than the 5 Cv/ hour proposed by clai nants. (Ex. J at 6; Tr. 462.)
H's cost projections were taken froma U S Bureau of Mnes (Qost

Estinmati ng Handbook. (Ex. 20 at Table 4; Tr. 280.) Capps acknow edged
that the authors of the Handbook did not deemthose estinated costs

appl i cabl e to an operation wth the capacity envisioned by clai nants. (Tr.
399.)
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wthout hiring any hel p. The assertion that |abor costs need not be

consi dered because clainants plan to do the work thensel ves is contrary to
| ong-est abl i shed precedent. "There is no reason to consider the val ue of
the labor of a locator or the use of his mning equi prent any differently
fromthat which he mght hire. HBther one nust be taken into consideration
indetermning the likelihood of a profitabl e venture bei ng established.”
Lhited Sates v. Garner, 30 IBLA 42, 67 (1977). As the Administrative Law
Judge properly noted, the val ue of the clainants' |abor nust be consi dered
in determning whether a prudent nan woul d invest his |abor and capital

w th a reasonabl e prospect of success in devel oping a paying mne. Uhited
Sates v. Aexander, 17 IBLA 421 (1974); Lhited Sates v. Wite, 72 1.D
522, 526 (1965), aff'd, Wite v. Wall, 404 F.2d 334 (9th dr. 1968).

The | abor rate of $13.75/ hour for an equi prent operator and $5/ hour
for a laborer used in appellants' revised cost estinates submtted after
conpl etion of the Gvernnent sanpling (Ex. 20 at Attachnent 7; Tr. 292) was
deened reasonabl e by the Admnistrative Law Judge. Wen wages are pai d
over head expenses are incurred. These expenses include costs such as
unenpl oynent taxes, workers' conpensation contributions, and soci al
security contributions. Athough it is lacking in detail, the best
evi dence of these costs is found on page 7 of Exhibit 35. Ve accept that
estinmate of 25 percent of the amount paid in wages for the purpose of this
anal ysis. Adding this anount to the direct |abor cost and dividing by
appel lants' proposed mning rate of 5 LCY/ hour results in a $4.69 per LCY
total |abor cost.

V¢ accept the clainants' estinate that the cost of tree and ground
cover renoval woul d be $0.04 per LCY of virgin gravel. The appellants
estinate the | abor and equi pnent cost of renoval of overburden is $66 per
hour. (Ex. 20, Attachnent 7.) Judge Sieitzer noted the conflicting
evi dence regardi ng the anount of overburden that coul d be stripped in an
8-hour day in footnote 6 of his Qoinion. V& find that the renoval of
4,000 LCY of overburden in an 8-hour shift to be a reasonabl e esti nate.
Therefore, the estinated tine to renove 5,100 cubi c yards of overburden
fromresource Area D would be 10 hours, resulting in a cost of $660.

The estinated cost for renoval of overburden is $0.60 per LCY of virgin
gravel . The Judge accepted the clainants' estinate of direct operating
costs (exclusive of labor) as being the best estinate of those costs,

and we do as well. That amount is $1.25 per LCY. (BEx. Jat 7.) Ve aso
agree wth his finding that a nai ntenance cost of $0.09/LCY is reasonabl e
and hi s acceptance of appel |l ants' projected recl anati on cost.

unmary
Labor cost 4.69
D rect operating cost 1.25
Ti nber renoval .04
Qver bur den renoval .60
Mai nt enance .09
Recl anat i on .14
Total cost 6.81
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Arriving at a cost of production, we deemit unnecessary to nake
a per LCY estinate of other costs, such as startup and shut down costs
not related to reclamation, depreciation, unrecoverable capital costs,
permtting costs, or the cost of other overhead itens such as accounti ng.
A though, for the reasons set out above, our anal ysis does not track the
anal ysis nmade by Judge Saeitzer in all respects, our conclusion is the
sane. The virgin gravels on the Garden Spot claimdo not represent a
di scovery of val uable mneral on that claim 13/

Appel l ants have failed to showerror in the Admnistrative Law
Judge' s decision to the extent it anal yzed the narketability of the gold
found in the virgin gravels. 14/ As noted above, however, the issue of a
di scovery on this placer clai mcannot be anal yzed w thout reference to the
premned gravel s and the streanbed gravel s. Accordingly, we have revi ened
the evidence wth respect to these aspects of the pl acer deposit.

The purpose of the joint resanpling authorized by the
Admini strative Law Judge was to obtai n further evidence of the val ue of the
premned gravel and streanbed gravel deposits exposed on the claim The
evi dence presented on behal f of claimants at the original hearing contai ned
only

13/ Judge Sneitzer's anended deci sion goes on to state on page 21: "In
[ight of this declaration, no decision need be rendered regarding BLMs
contention that "the contestees [sic] prinary use and purpose for the | and
isnot mning [but] * * * as a* * * residence and other uses not rel ated
tomning.'"

14/ Appellants have filed, along wth their SOR an attachnent identified
as "Table 1, Gonbi ned Eval uation 0 Cash How For M rgin and Pre-n ned
Gavels" (Table 1). Further, contestees filed a notion under 43 CF. R

8§ 4.415 requesting a reopening of the hearing to present evidence on issues
of fact, indicating their intent to submt to the Board the affidavits of
mners who testified at the hearing as to current |ocal narket prices of
equi prent deened by BLMto be necessary to mne the claimand, in addition,
evi dence fromone of the miners as to the current selling price per yard of
mning tailings to be used for road building and to defray the BLMesti nat e
of tailing placenent. ontestees al so have filed an affidavit offering
facts as to the prices paid in Josephine Qounty, Qegon, for mne tailings
and for certain used mning equi pnent to be used in mning the Garden Spot
Association daim (ontestant filed an objection to the receipt of the
affidavit, along wth a notion to strike the affidavit as additional

evi dence new y tendered on appeal .

The record established at a hearing in a mning contest is the sole
basis for determning the validity of the claim Any additional evidence
tendered on appeal can be considered only to determine if a further
hearing is warranted. lhited Sates v. Rce, 73 IBLA 128, 141 (1983);
Lhited States v. Mittox, 36 IBLA 17 (1978); Lhited Sates v. Taylor, 25
IBLA 21 (1976). Generally to warrant a further hearing, an appel | ant nust
show a sufficient equitabl e basis for holding a further hearing.

Appel | ants have nade no show ng which woul d justify a further hearing in
this case in which two separate hearings have al ready been hel d. Hence,
the request is denied.
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three sanples (HB-AA HB-BB and HB-E) of placer gold val ues found in the
premned gravels. (Ex. H) As noted above, no sanpl es fromthese deposits
were initially taken by the Governnent mineral examner. S x additional
joint sanples of the premned gravel s were taken in the summer of 1992.
(Ex. 35.) As noted above, larger gold particles obtained in the joint
sanpl i ng were anal yzed and found to be 825 fine, whereas the finer gold
obt ai ned by anal gamati on was found to be 903 fine. (Ex. 35 at 17,
Attachnent 2; Tr. 984.) S nce the weight of gold in the joint sanpl e
results (unlike the earlier sanpl e wei ghts obtai ned by contestant and
contestees) has al ready been adjusted for fineness, the joint sanpl e

wei ghts are multiplied by $390/troy ounce to determne net refinery return
while the weight of the earlier sanpl es was adjusted to reflect the
contained gold. Sanple values for premned gravel s are as fol | ows:

Sanpl e Sanpl e Vol une @l d in Qunces Val ue Per LCY
HB- AA 1. 00 LCY . 0092 $ 3.05
HB- 1. 00 LCY . 0162 5. 38
H3-E 0.50 LCY . 0120 8. 53
92-4 2.44 LCY . 0077 1.23
92-5 2.44 LCY . 0508 8.12
92-6 2.44 LCY . 0804 12. 85
92-7 2.33 LCY . 0170 2.85
92-8 2.44 LCY . 0287 4. 58
92-9 1.22 LCY . 0089 2.83

Aver age Val ue: $5. 49
(Ex. Jat 9 Ex. 35at 19-21.)

Thus, the average val ue of the nine sanples is $5.49/LCY. This
conpares wth a val ue of $5.15/ LCY obtai ned by Véters when processing a
75 LCY bul k sanpl e of the premned gravel (Tr. 460, 723; Ex. T) using a
gol d price of $400/troy ounce and a fineness factor of 900. If the val ue
of the bulk sanple is adjusted to reflect a net refinery return of
$390/troy ounce of gold and an 850 fineness factor, as noted previously,
the val ue of the bulk sanple is $4. 74/ LCy.

Again the mning nethod nost |ikely to support a di scovery was the
mni ng net hod proposed by the appel lants. The nethod varies fromt hat
proposed for mning the virgin gravels only by reason of the | ack of trees
and overburden. The exposed gravel woul d be excavated, |oaded into a truck
wth a wheel nounted | cader, and transported to the washing facility on the
claim The production rate would be 5 LCY per hour. Follow ng processi ng
t he washed gravel s woul d be replaced in the mned out area. The operation
woul d be run by the claimant and his wfe wthout hiring additional help.
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During reclamation it woul d be necessary to rent a dozer. The follow ng
costs di scussed above in the section discussing mning virgin gravels are
therefore applicable to the premned gravel s:

Labor cost 4.69
D rect operating cost 1.25
Mai nt enance .09
Recl anat i on .14

Tot al 6. 17

Arriving at a cost of production, we deemit unnecessary to nake
a per LCY estinmate of other costs, such as startup and shutdown costs not
related to reclamati on, depreciation, unrecoverable capital costs,
permtting costs, or the cost of other overhead itens such as accounti ng.
The premined gravel s on the Garden Spot clai mdo not represent a di scovery
of valuable mneral on that claim

As noted above, the issue of discovery on this claimalso requires
consi deration of the streanbed gravel deposit. Qainants' streanbed dredge
sanpl es taken in April 1992 prior to the initial hearing were neasured for
volune in terns of the nunber of CY's of material dredged and processed.
(Tr. 494-95; BEx. H) Values returned were cal cul ated to be $25. 73/ CY
(Sanpl e BG and $13. 78/ CY (Sanpl e Q) based on $400/troy ounce gold. Id.
Bart Rector who used his dredge to take the sanpl es testified that sanpl e
BGwas estinated to be a 2-yard sanpl e dredged in 2 hours and that sanpl e
QC was estimated to be a 1-yard sanpl e dredged in 1.5 hours. (Tr. 495.)

At the tine of the subsequent joint sanpling, the parties agreed
to neasure the productivity of dredging on the basis of ounces of gold
recovered per hour. (Tr. 797, 923.) This was clearly a nore reasonabl e
approach given the difficulty of accurately neasuring the vol une of
naterial dredged fromthe underwater streanbed. Three dredge sanpl es were
taken using Bart Rector's dredge at the joint sanpling. The dredge was
operated by Rector when taking the first sanple (D1) and by Gapps when
taking sanples 92-2 and 92-3. (Ex. 35 at 1.) Results of dredge sanpl es
are set forth as foll ows:

Qunces of
Gld at  Qunces Dredging Return Rat e of
850 Fne of Gld Tinein at Return in

Sanpl e Nbo. Recovered Recovered Hours $390/ . Y H

D1 . 2847 . 2420 3 $ 94.38 $31.46/ hr
92-2 . 0976 . 0830 4 $32.37 $809hr
BG . 1287 . 1094 2 $ 42.66 $21.33/hr
< . 0345 . 0293 15 $11.42 $ 7.6l/hr

Rate of return 10.5 $180.80 $17.22/ hr

Dredge sanple Nos. D1, BG and GC were taken by Bart Rector. Sanple
Nos. 92-2 and 92-3 were taken by Capps. Wtnesses for the clai mants
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objected to the use of Capps' results, claimng that Capps was not
proficient in the use of the dredge. After examning the log of the
operation (Ex. 34), the video tape taken at the tine of sanpling (Ex.
and the result, we deemit appropriate to discard sanpl e 92-3 ($9. 41/hr)

Capps estinmated that for every 6 hours of production in a one-person
operation there are 2 hours of down tine spent doi ng such tasks as
nai nt ai ni ng equi pnent, cl eaning the sl ui ce box, panni ng, and sendi ng
concentrates to the refinery. (Tr. 992.) Reference to the |log of dredging
operations (Ex. 34) indicates this is a conservative estinate.

After examning the record we believe that it is not as difficult to
operate a suction dredge as it is to operate heavy equipnent. Smlarly
it takes nore skill and physical ability than one woul d expect fromone
bei ng paid mni numwage. A reasonabl e wage woul d be sonewher e between t he
two. Therefore, we deeman average of the two ($9.38) to be appropriate.
Adj usting this i gure to reflect the tine spent doi ng nonproductive
activities, the applicable per hour dredging | abor cost is $12.50. Addi ng
the 25 percent for overhead al | onance, di scussed above, we deem $15. 60 an
hour to be a reasonabl e estinate for |abor cost.

The principal supply used in suction dredging is gasoline. The cost
of gasoline was sonewhere between $1.20 per gallon (Tr. 1122) and $1. 30 per
gallon. (Ex. 35 at 6.) The estimated consunption rate is 0.8 gal |l ons per
hour of operation. Therefore, $1 per hour of dredgi ng appears to be a
reasonabl e estinate of the cost of fuel. Another najor cost is the cost of
awet suit. In his cost analysis, Capps capitalized the cost of a wet
suit. However, based on Rector's testinony that suction dredgi ng wears out
awet suit relatively quickly, we deemit nore accurate to assune that a
wet suit wll last a single season. Assunming that the operation wll run
for approxi mately 600 hours a year (90 day season, 6 day a week work week,
and 8 hour day), the cost of a wet suit is about $0.30 per hour. V¢ al so
deemit reasonabl e to charge an additional $0.30 an hour ($200/year) for
hoses, riffles, and other itens in the suction dredge whi ch nust be
repl aced periodically.

To operate a suction dredge in the Sate of Qegon, the mner nust
obtain a permt fromthe Sate and approval fromthe BLM V¢ anti ci pat e
that the cost of obtaining these permts, both in actual cost and the cost
of labor applicable to the tine necessary to do so wll be no less than
$200 a year. Rounding down we deemit appropriate to estinmate this cost
to be $0. 30 per hour of dredge use.

perating Gost Per Hour Sunmary

Labor $15. 60
Fuel 1.00
Suppl i es . 60
Permtting etc. .30
Tot al $17. 50

Wth respect to the capital costs associated wth dredging the
streanbed pl acer, we note that the mneral examner estinated that the

146 | BLA 192

WAW Ver si on



| BLA 93-359

cost of a 5-inch suction dredge was $1,875. (Ex. 35 at 6.) Ve wll use
$2,000 to include the additional tools (shovels, bars, etc.) described as
bei ng necessary for the operation of a suction dredge. A 3-year |life was
used for anortization purposes. Because we are addressing the cost of
mning in terns of dollars per hour of dredging, we believe that it is nore
appropriate to anortize the cost over a period of 2,000 hours (3-2/3 mining
seasons) and use $500 as a sal vage value. This equates to $0.75 per hour.

Wien anortizati on of the suction dredge and ot her equi prent is
included, the estimated cost is significantly higher than the antici pat ed
revenue. Accordingly, we nust conclude that there is not sufficient
guantity and quality of gold contained in the streanbed gravels to allow a
person of ordinary prudence to nake a further expenditure of his |abor
and neans in the devel opnent of those gravel s wth a reasonabl e prospect
of success in devel oping a val uabl e mne. The streanbed gravel s do not
support a di scovery.

V¢ note that the parties to this appeal have nade nany di verse
argunents, sone |less gernane than others, in support of their position on
appeal. To the extent that other argunents rai sed by the parties have not
been specifically addressed herein, they have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned as nodifi ed.

C Randall Gant, Jr.
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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